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TENDER

Tender Notice:
Tender Notice- WSU 01/2012/ STUDENT
Provision of Student Accommodation
Issued:  5th August 2011
Closing date: 19th August 2011
Time: 12:00
1 TITLE


WSU requires a three (3) year contract for the provision for the provision of student accommodation in the Buffalo City, Butterworth and Queenstown.
2  Invitation to Tender

The purpose of this invitation to tender is to invite potential suppliers to submit bids that will allow the University to evaluate options available for the provision and maintenance of end user devices as per the Terms of Reference (ToR) attached to this document.

Based on the quality of the bids submitted, the University intends to select preferred supplier(s) with a view to concluding a Service Level Agreement (SLA) where applicable with such successful bidder.  The bid will be evaluated in terms of the Preferential Procurement Policy Framework Act (PPPFA) No 5 of 2000 and Preferential Procurement Regulations (PPR) of 2001, using 90/10 preference point system.

A valid tender will constitute of the following documents:

a) A properly completed tender offer and declarations form with the original signature/s of the appropriately delegated employee/s or owner of the bidding company.  – See Annexure B.
b) A tender submission explaining the full scope of the work tendered for in line with the ToR – See Annexure D.

c) Prices must be all inclusive (including VAT) and the proposed price must be signed with the original signature/s of the appropriately delegated employee/s or owner of the bidding company 
d) An original tax clearance certificate that will remain valid on the advertised closing date of the tender.

e) Any documents that serve as supporting documents to the above (properly referenced to the information it supports).

This document includes the following annexure which the bidders need to familiarize themselves with and use to prepare their submissions:

· Annexure A: Contact Information
· Annexure B: Tender Offer & Declaration of Interest

· Annexure C: Application for Tax Clearance Certificate

· Annexure D: Specification

· Annexure E: Health and Safety Plan
· Annexure F: Draft Lease Agreement
· Annexure G: General Conditions of Tender

· Annexure H: Preference Points Claim Form

· Annexure I: Pricing Structure
· Annexure J:  Pre-Qualification Check List

3 SPECIAL CONDITIONS OF TENDER

3.1 CLOSING TIME AND DATE

3.1.1     The closing time for the receipt of bids in response to this invitation to bid is detailed on the cover page of this invitation to bid.
3.1.2. All bids must be submitted in a sealed envelope bearing the bid number and bid description.
3.1.3. All bids must be received before the closing time and date stipulated above and must be posted to or deposited in the bid box at the address indicated in this document.

3.2. Submission of Tenders

3.2.2. Tenders must be submitted in a sealed envelope if a tender submission is not in an appropriately sealed envelope or package, it may invalidate the tender and lead to disqualification from the tender process.

3.2.3. All tenders must be hand delivered at the following address:
	Physical Address:


	
	

	Walter Sisulu University

Procurement Section
Mthatha

5117
	OR
	Walter Sisulu University

Heritage Building, Station Street

Buffalo City

5200


3.3. ENQUIRIES

No claim shall exist by any supplier/service provider WSU, the Accounting Officer or the Tender Committee for any reason arising out of the tender including but not limited to, the decision taken by WSU in respect of its choice of supplier, the process followed.

3.3.1. Should any bidder have any enquiries relating to this invitation to bid, such inquiries may only be addressed to the person/s mentioned below:
Technical ToR:

Mrs Z. Dotwana
Telephone: 047 502 2639
E-mail: zdotwana@wsu.ac.za
Bid Documentation:

Mr N. Mqikela



Telephone: 047- 401 6223 
E-mail: nmqikela@wsu.ac.za
3.4. Partial Submissions

Partial submissions will not be accepted as valid tenders.  

3.5. BID BRIEFING

No compulsory briefing will be held for this tender
3.6.  Non-refundable Levy 

A compulsory non-refundable levy of R500 is payable at the following bank account:

FNB Mthatha Main  Branch

Name of Account Hold
:
WSU Main Account

Account Number

:
62099126601




Branch code


:
210521

Reference


:
Tender No: WSU01/2012/Student Accommodation
NB: A proof of payment must accompany the submission.
3.7. Tax Clearance Certificate

3.7.1. Failure to provide an original tax clearance certificate (a certificate of good standing) from the South African Revenue Services will invalidate the tender and lead to disqualification from the tender process (ref. para. 16 of the Preferential Procurement Regulations, 2001).

3.7.2. Should the name of the bidder differ from the name used on the tax clearance certificate, supplementary documentation that proves the legal link between the bidder and the tax certificate need to be provided (e.g. company registration forms indicating the name change, etc.).

3.7.3. An original tax clearance certificate must be valid on the closing date of the tender. It will, however, be expected that a valid tax clearance certificate is available at the point where the tenders are awarded.

3.7.4. In terms of a joint venture that is still at an early stage of establishment the partners will be required to submit separate tax certificates per partner.

3.8. Proven Track Record

3.8.1. Bidders must have a proven track record in the industry relevant to the services required in terms of this tender. In this instance supporting documentation must be supplied with the tender submission (e.g. involvement with previous similar projects, names and contact details of current and former customers, media reports, etc.)

3.8.2. Tender submissions that fail to substantiate the track record of the bidder may invalidate the tender and lead to disqualification from the tender process

3.9. Firm Prices & Currency

3.9.1. Definition: “Firm price” is the price that is only subject to adjustments in accordance with the actual increase or decrease resulting from the change, imposition, or abolition of customs or excise duty and any other duty, levy, or tax which, in terms of a law or regulation is binding on the contractor and demonstrably have an influence on the price of any supplies, or the rendering costs of any service, for the execution of the contract.

3.9.2. Prices in terms of this tender will be regarded as firm for a period of 6 (SIX) months after the closing date of the tender.

3.9.3. Prices may not be flexed in terms of the exchange rate unless the rate fluctuates by more than 10% compared to rate applicable on the date the tender closes. The University reserves the right to cancel the tender should the exchange rate fluctuate by more than 10%.

3.9.4. Changes in prices after the tender has been awarded may only occur on mutual consent of WSU and the supplier.
3.10. Confidentiality & Information Security

3.10.1. All elements of information shared with or obtained by, bidders, suppliers and service providers in terms of this tender will be regarded confidential.

3.10.2.  All elements of a tender process, including the evaluation and interview processes will be treated as confidential until the announcement of the successful bidder/s.

3.10.3. All information collected and provided before, during or after this tender must be properly secured in terms of global best practices, with appropriate backups being regularly and safeguarded against theft and damage.

3.10.4. A WSU supplier or service provider may only share or use company information after being given written permission to do so, by at least a Senior member of the WSU management.

3.11. Payment Conditions (Advances)

3.11.1. Payments will only be made on the provision of a valid tax invoice by the supplier 30 (thirty) days after the date of delivery.

3.11.2. No advance for/of payment will be allowed.

3.11.3. In any instance where multiple invoicing is applicable, the supplier must provide accounts statements at least monthly.

3.12. Interviews with Short Listed Bidders

3.12.1. In terms of the tender evaluation process short listed bidders may be requested to deliver a presentation of their services. This will entail the bidder being invited to a venue as determined by the tender committee. All transport and accommodation costs incurred by the bidder will be for bidders account and not reimbursive in any way.

3.12.2. Failure to attend a scheduled interview will lead to immediate disqualification from the tender process.

3.12.3. The University reserves the right to appoint a bidder without conducting interviews.

3.13. Contract period

3.13.1. The contract period will be from the date of appointment letter or SLA or Lease Agreement was signed up to the completion of the report to the satisfaction of WSU or an agreed upon date by the parties. Contract period of three years
3.14. Acceptance of Tenders

3.14.1. The successful/unsuccessful bidder(s) will be notified by mail of the acceptance/non acceptance of their tender(s
3.14.2. The University, the Accounting Officer and the Tender Committee  (as the case may be) does not bind itself to accept either the lowest or any other bid and reserves the right to accept the bid which it deems to be in the best interest of the University even if it implies a waiver by the University, the Accounting Officer, or the Tender Committee, (as the case may be) of certain requirements which the University, the Accounting Officer, the Tender Committee , (as the case may be) considers to be of minor importance and not complied with by the bidder

3.14.3. The WSU will not entertain any request of feedback before the final awarding of the contract.

3.15. Cancellation of tender

3.15.1. The WSU retains its right to cancel any tender without notice or specifying reasons.

3.15.2. A tender may be cancelled and re-advertised should the committee direct so, due to inadequate responses or due to a major change in ToR or procurement procedure.

3.16. Status of Special Conditions of Tender and Tender ToR
3.16.1. If any of these special conditions or tender ToR in this invitation to tender document are in conflict with the “General Terms and Conditions of Tenders invited by the WSU (See Annexure E) then these special conditions, and/or tender ToR, shall apply.

3.17. PRICING

3.17.1. Pricing must be stipulated INCLUSIVE OF VALUE ADDED TAX.

3.17.2. It is an express requirement of this invitation to bid that the bidders provide some transparency in respect to their pricing approach. In this regard, bidders must indicate the basis on which they have calculated their pricing.
3.18. DECLARATION OF INTEREST

The bidder should submit a duly signed declaration of interest together with the bid. The declaration of interest is attached as ANNEXURE B.
3.19. CONSORTIUM / JOINT VENTURE

3.19.1. It is recognized that bidders may wish to form consortia to provide the Services.
3.19.2. A bid in response to this invitation to bid by a consortium shall comply with the following requirements:-

3.19.3. It shall be signed so as to be legally binding on all consortium members;

3.19.4. One of the members shall be nominated by the others as authorized to be the lead member and this authorization shall be included in the agreement entered into between the consortium members;

3.19.5. The lead member shall be the only authorized party to make legal statements, communicate with the Tender Committee and/or the WSU and receive instructions for and on behalf of any and all the members of the consortium;

3.19.6. A copy of the agreement entered into by the consortium members shall be submitted with the bid.

3.20. PREFERENCE POINTS CLAIM FORMS

Annexure F contains the Preference Points Claim Forms in terms of Preferential Procurement Regulations to be completed and signed by the bidder to the extent applicable and returned with this bid.

3.21. VALIDITY

Bid documentation submitted by the bidder will be valid and open for acceptance for a period of 90 (ninety) calendar days from the closing date and time stipulated on the front cover of this invitation to bid.

3.22. NO RIGHTS OR CLAIMS

3.22.1. Receipt of the invitation to bid does not confer any right on any party in respect of the Services or in respect of or against the University, the Accounting Officer, or the Tender Committee. The University, the Accounting Officer, or the Tender Committee the case may be) reserves the right, in its sole discretion, to withdraw by notice to bidders any Services or combination of Services from the bid process, to terminate any party’s participation in the bid process or to accept or reject any response to this invitation to bid on notice to the bidders without liability to any party. Accordingly, parties have no rights, expressed or implied, with respect to any of the Services as a result of their participation in the bid process.

3.22.2. Neither the University, the Accounting Officer, the Tender Committee,  nor any of their respective directors, officers, employees, agents, representatives or advisors will assume any obligations for any costs or expenses incurred by any party in or associated with any appraisal and/or investigation relating to this invitation to bid or the subsequent submission of a bid in response to this invitation to bid in respect of the Services or any other costs, expenses or liabilities of whatsoever nature and howsoever incurred by bidders in connection with or arising out of the bid process.

3.23. COMPETITION

3.23.1. Bidders and their respective officers, employees and agents are prohibited from engaging in any collusive action with respect to the biding process which serves to limit competition amongst bidders.

3.23.2. In general, the attention of bidders is drawn to Section 4(1)(iii) of the Competition Act1998 (Act No. 89 of 1998) (the Competition Act) that prohibits collusive biding.

3.23.3. If bidders have reason to believe that competition issues may arise from any submission of a response to this bid invitation they may make, they are encouraged to discuss their position with the competition authorities before submitting response.

3.23.4. Any correspondence or process of any kind between bidders and the competition authorities must be documented in the responses to this invitation to bid.

3.24. EVALUATION CRITERIA

The following evaluation criteria will be utilized to determine a suitable service provider.

3.24.1. All quotations will be evaluated in terms of Preferential Procurement Policy Framework.

3.24.2. There will be a three stage evaluation process comprising of Stage 1-Pre-qualification evaluation, Stage 2-Risk assessment and Stage 3-90/10 Preference Point Scoring System where 90 points out of 100 allocated for price and 10 points out of 100 will be for BEE goals
3.24.3. 1st Stage: Pre-qualification evaluation

The purpose of this pre-qualification evaluation is to determine which bid responses are compliant and non-compliant with the ToR issued. The following criteria shall apply:

· The bid documentation has been completed comprehensively and   correctly.

· Bidders must be a legal entity or partnership (consortia/joint ventures are acceptable subject to Paragraph 3.20 of Special conditions).

· Bidders must have provided supporting documentation as per the bid specification schedule requirements including valid South African Revenue Services (SARS) taxation clearance certification in original form with the bid.
· All devices must be SABS Approved (i.e. WSU reserves the right to contact SABS directly for verification).
· Failure to submit SARS certificate with the bid will invalidate your bid.

· Ensure  that all documents requested are submitted, Including CK.
3.24.4. Stage 2: Risk Assessment:  The risk assessment is to identify the capabilities, performance and functionality of bidders in order to obtain the best quality services.

	No
	Description
	Weight

	1
	Track Record: 
Company must supply references of similar projects with comparable size as WSU. Points will be allocated based on the number of relevant references supplied.
5 References

30
4 References

20

3 References

15

2 References

10

1 Reference

5


	30

	3
	Financial Stability.  Bidder must supply their audited 2009 financial report and Bank Ratings 

Good Rating = 25
Bad Rating = 0
	40

	4
	Experience

Number of years of experience.

1 – 3 yrs     = 8
4 – 6 yrs     = 15
7 – 9 yrs     = 20
10 yrs and More = 30
	30


NB: The threshold for bidders is 70%, any other bidder that scores below will be eliminated.

3.24.5. Final Stage: A 90/10 Preference Point system will be used to determine the score for each company.  90 points out of 100 allocated for price and 10 points out of 100 will be for BEE goals.
EVALUATION CRITERIA LINKED TO NUMERIC VALUES

	Criteria
	Weight

	Price Evaluation
	90

	BEE 
	10

	TOTAL:
	100


4. GENERAL RESPONSIBILITIES OF THE SERVICE PROVIDER

4.3. OCCUPATIONAL HEALTH AND SAFETY

In this clause the term “Act” shall mean the Occupational Health & Safety Act, No. 85 of 1993, as amended from time to time, (including any act which may take its place should it be repealed during the currency of the agreement between the parties) as read with all regulations and standards promulgated in terms of the former Machinery and Occupational Act, No 6 of 1983, as amended, and all regulations & standards promulgated in terms of the Occupational Health & Safety Act from time to time;

The Service Provider :-

· acknowledges that he is fully aware of the terms and conditions of the Act;

· acknowledges that he is an employer in its own right with duties and responsibilities as prescribed in the Act;

· agrees to comply with all rules and regulations implemented by or on behalf of WSU at the relevant Institution in covering letter relating to health and safety and will inform WSU immediately should Service Provider for any reason be unable to comply with the provisions of the Act and such rules and regulations

4.4. BREACH AND TERMINATION

Bidders are referred to Paragraph 21 of General Conditions of Contract (GCC) relating to failure to comply with conditions of this contract.

The service provider shall ensure that at all times he/she complies with all the relevant laws applicable.

4.5. LOSS AND DAMAGE

Service Provider hereby indemnifies the University, and will hold the University harmless, against any loss or damages which the University may suffer, or any claims lodged against the University by any third party arising out of or relating to any loss that the University or such third party may suffer as a result of, or arising out of any act or omission of any personnel of Service Provider or the failure of Service Provider to provide the Services in accordance with the provisions of the contract.

4.6. SUB-SERVICE PROVIDERS

Service Provider may only sub-contract its obligations under the contract with the prior written consent of WSU (or any other authorized authority) and then only to a person and to the extent approved by WSU or such authority and upon such terms and conditions as WSU or such authority require. It is recorded that where such consent is given Service Provider shall remain liable to WSU for the performance of the Services.

ANNEXURE A:

CONTACT INFORMATION

Note:  All tenderers are required to complete this section and to include it in their submission.  Failure to do so may render a tender invalid and may be grounds for rejection.

	Company Name:
	

	

	(IN CASE OF A CONSORTIUM) FULL DETAILS OF CONSORTIUM MEMBERS:

	
	

	
	

	

	NAME OF CONTRACTING COMPANY IN CASE OF A CONSORTIUM

	
	

	

	CONTACT DETAILS OF RESPONSIBLE PERSON WHO WILL ACT ON BEHALF OF THE COMPANY/CONSORTIUM

	Name and Surname:
	

	Telephone number:
	

	Fax number:
	

	Cellular number:
	

	e-Mail address:
	

	ALTERNATIVE CONTACT DETAILS OF RESPONSIBLE PERSON WHO WILL ACT ON BEHALF OF THE PERSON ABOVE SHOULD HE/SHE NOT BE AVAILABLE

	Name and Surname:
	

	Telephone number:
	

	Fax number:
	

	Cellular number:
	

	e-Mail address:
	


ANNEXURE B:

TENDER OFFER & DECLARATION OF INTEREST

1. Tender Offer

1.1 I/We hereby tender to supply all of the supplies and to render all of the services described in the attached documents to the Walter Sisulu University (WSU) on the terms and conditions and in accordance with the ToR stipulated in the tender documents (and which shall be taken as part of, and incorporated into, this tender) at the prices and on the terms specified.

1.2 I/We agree that –

(a) the offer herein shall remain binding upon me/us and open for acceptance by the Tender Committee during the validity period indicated and calculated from the closing time of the tender;

(b) this tender and its acceptance shall be subject to the terms and conditions within the “invitation to tender” documents, the “tender ToR” and the “general terms and conditions of tender”

as contained in the documents received, with which I am/we are fully acquainted;

I if I/we withdraw my/our tender within the period for which I/we have agreed that the tender shall remain open for acceptance, or fail to fulfill the contract when called upon to do so, the WSU  may, without prejudice to its other rights, agree to the withdrawal of my/our tender or cancel the contract that may have been entered into between me/us and the WSU  and I/we will then pay to the WSU any additional expense incurred by the WSU having either to accept any less favourable tender or, if fresh tenders have to be invited, the additional expenditure incurred by the invitation of fresh tenders and by the subsequent acceptance of any less favourable tender; the WSU shall also have the right to recover such additional expenditure by set-of against moneys which may be due or become due to me/us under this or any other tender or contract or against any guarantee or deposit that may have been furnished by me/us or on my/our behalf for the due fulfillment of this or any other tender or contract and pending the ascertainment of the amount of such additional expenditure to retain such moneys, guarantee or deposit as security for any loss the WSU may sustain by reason of my/our default;

(d) the law of the Republic of South Africa shall govern the contract created by the acceptance of my/our tender and that I/we choose domicilium citandi et executandi in the Republic (full address of this place)

	

	

	

	


1.3 I/We hereby accept full responsibility for the proper execution and fulfillment of all obligations and conditions devolving on me/us under this agreement as the Principal(s) liable for the due fulfillment of this contract.

1.4 I/We agree that any action arising from this contract may in all respects be instituted against me/us and I/we hereby undertake to satisfy fully any sentence or judgment which may be pronounced against me/us as a result of such action.

1.5 I/We hereby declare that I/We have read and understand the above and agree to be bound by the stated terms and conditions.

2.  DECLARATION OF INTEREST

2.1 Any legal person, including persons employed by the University, or persons who act on behalf of the University or persons having a kinship with persons employed by the University, including a blood relationship, may make an offer or offers in terms of this tender invitation.  In view of possible allegations of favouritism, should the resulting tender, or part thereof, be awarded to persons employed by the University, or to persons who act on behalf of the University, or to persons connected with or related to them, it is required that the tenderer or his authorised representative shall declare his position vis-à-vis the evaluating authority and/or take an oath declaring his interest, where –

· The tenderer is employed by the University or acts on behalf of the University ; and or

· The legal person on who’s behalf the tender document is signed, has a relationship with persons/a person who are/is involved with the evaluation of the tender(s) or where it is knows that such a relationship exists between the person or persons for or on whose behalf the declarent acts and persons who are involved with the evaluation of the tender.

In order to give effect to the above, the following questionnaire shall      be completed and submitted with the tender.

	1.1
	Are you or any person connected with the tenderer, employed by the University?
	*YES/NO

	
	
	

	1.1.1
	If so, state particulars
	

	
	
	

	
	
	

	
	
	

	1.2
	Do you, or any person connected with the tenderer, have any relationship (family, friend, other) with a person employed in the University concerned, with University, or its administration and who may be involved with the evaluation or adjudication of this tender?
	*YES/NO

	
	
	

	1.2.1
	If so, state the particulars
	

	
	
	

	
	
	

	
	
	

	
	
	

	1.3
	Are you, or any person connected with the tenderer, aware of any relationship (family, friend, other) between the tenderer and any person employed by the University concerned, University or its administration, who may be involved with the evaluation or adjudication of this tender?
	*YES/NO

	
	
	

	1.3.1
	If so, state particulars
	

	
	
	

	
	
	


	Signature of Declarent
	
	Tender number
	
	Date

	
	
	

	
	
	

	Position of Declarent
	
	Name of Company or Tenderer


          * Delete whichever is not applicable

ANNEXURE C:

APPLICATION FOR TAX CLEARANCE CERTIFICATE

(IN RESPECT OF TENDERS)

IT IS A CONDITION OF TENDER THAT –

1. It is an absolute requirement that the taxes of the successful contractor MUST be in order, or than suitable arrangements have been made with the Receiver of Revenue to satisfy them.

2. The Application for Tax Clearance Certificate (in respect of tenders), must be completed by the tenderer in all respects and submitted to the Receiver of Revenue where the tenderer is registered for income tax purposes.  That Receiver of Revenue will then furnish the tenderer with a Tax Clearance Certificate that will be valid for a period of six (6) months from date of issue.  This Tax Clearance Certificate must be submitted in the original with the tender that is before the closing time and – date of the tender.  Failure to submit an original and valid Tax Clearance Certificate MAY invalidate your tender.

3. Each party to a Consortium/Sub-contractors must complete a separate Tax Clearance Certificate.  Copies of the Application for Tax Clearance Certificate are available at any Receiver’s Office and are included below.

4. The Tax Clearance Certificate and the name of the tenderer (consortium member) must correlate.

APPLICATION FOR TAX CLEARANCE CERTIFICATE 
(IN RESPECT OF TENDERS) 
	1.Name of taxpayer/tenderer:
	

	
	

	2.Trade name:
	

	
	
	

	3.Identification number:
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	

	4.Company/Close Corporation registration number:
	
	
	
	
	
	
	
	
	
	

	
	
	

	5.Income tax reference number:
	
	
	
	
	
	
	
	
	
	
	

	
	
	

	6.VAT registration number (if applicable):
	
	
	
	
	
	
	
	
	
	
	

	
	
	

	7.PAYE employers’ registration number (if applicable):
	
	
	
	
	
	
	
	
	
	
	

	
	
	

	Contact person requiring Tax Clearance Certificate:
	Signature
	

	
	
	

	Name:
	

	Telephone number:
	Code:
	
	Number:
	

	Address:
	

	
	

	
	

	

	Date:  20_______/________/________

	

	PLEASE NOTE THAT THE COMMISSIONER FOR THE SOUTH AFRICAN REVENUE SERVICE (SARS) WILL NOT EXERCISE HIS DISCRETIONARY POWERS IN FAVOUR OF ANY PERSON WITH REGARD TO ANY INTEREST, PENALTIES AND/OR ADDITIONAL TAX LEVIABLE DUE TO THE LATE- OR UNDERPAYMENT OF TAXES, DUTIES OR LEVIES OR THE RENDITION RETURNS BY ANY PERSON AS A RESULT OF ANY SYSTEM NOT BEING YEAR 2000 COMPLIANT.


ANNEXURE D:
SPECIFICATION / TERMS OF REFERENCE
4.7.   Terms of Reference
4.7.1. STUDENT ACCOMODATION MINIMUM REQUIREMENTS PER STUDENT

FURNITURE AND FITTINGS

· Minimum bed measurements: 1.95 x 900 with base and high density mattress (23 D).
· 1 Power Point (situated near desk)
· 1 Study Desk with suitable chair – minimum size desk 800 x 500 mm
· Study Lamp 
· Lockable wardrobe with space for hanging clothes and shelves, with minimum size of 900mm wide x 2000mm high x 580 mm deep.
· Lined curtaining/blinds.
· 5L metal dustbin, pan and brush per room
SPACE

· Minimum space per single room 7.5m2 , 16m2 per double room.

· Natural light and ventilation as prescribed by South African National Standards (SANS) for habitable rooms.

· Separate study facilities e.g quiet study centre and computer room, must be provided.

FACILITIES

Ablutions

· Minimum ablutions and toilet facilities as prescribed for educational residence facilities by SANS for the occupancy of the building.

· Ablutions must be within the building envelope.

· Enough hot and cold water for facilities must be provided.

· Bath with overflow trap.

Cooking Facilities

· 6 plates for every 16 students

· Kitchen dishwashing facilities

· 1 microwave per kitchen

· 1 x 360 L Fridge Freezer

· Lockable grocery cupboard per student.

Laundry Facilities

· Ample wash troughs and lines in a secured area

Security

· Premises must be properly secured e.g steel palisade fencing around perimeter (minimum height 1.8 m)

· Lockable gates

· Access control system

· Good external lighting

· 24 hr Security Guards

Entertainment Facilities

· Separate entertainment facilities e.g TV room must be provided.

OTHER FACILITIES (OPTIONAL)

· Coin operated washing machines

· DSTV would be an added advantage

ANNEXURE E: OCCUPATIONAL HEALTH AND SAFETY ACT AND REGULATIONS 85 OF 1993.

HEALTH AND SAFETY PLAN.

 1.  PERIMETER FANCING.

1.1 Control Access Entrance

1.2 Single Gate / Path Gate

1.3 Car Park

 2.  MAIN BUILDING

2.1 Main Entrance

2.3 Emergency Response Unit

2.4 Register

2.5 Foyer/ Lobie

2.7 Ballastrates / Parapet wall

2.8 Stair Case Hand Rails

2.9 Intercom

2.10 Waiting Room

 3. FIRE EQUIPMENT / Please Comply with Fire Regulations

3.1 Fire Hose Reel

3.2 Fire Extinguisher

3.3 Fire Alarm

3.4 Fire Hydrant Point (Check to B. C. C. Municipality) Out side the Building

3.5 Assembly Point

3.6 Register

3.7 Fire Marchal

3.8 First - Aider 

3.9 Evacuation Plan

4 ABLUTIONS

4.1 Soap Dispensary

4.2 Hand Wash - Basin 

4.3 Toilet Roll Holder

4.4 Mirror

4.5 Air Hand Drier / Paper Towel

4.6 Approved She Bins

5. STORE ROOM

5.1 Cleaning materials

5.2 Materials Safety Data Sheet ( MSDS)

5.3 Housekeeping 

6. STAFF CHANGE ROOM

6.1 Lockers

6.2 Chairs

6.3 Coat Hooks

6.4 Door Matt

6.5 Eating not allowed ( signage )

6.6 Showetr Rooms

7.REST ROOM or EATING ROOM

7.1 Tables 

7.2 Chairs 

7.3 Food Waste Bins

7.4 Separate Recycle Waste Bins ( Glass, Paper and Metal etc..)

8. KITCHENS

8.1 Fire Blanket

8.2 fire Extinguisher

8.3  Food Waste Bins

8.4 Recycle Waste Bins

8.5 Storage Cupboards

8.6 Stove

8.7 Kitchen sink ( dish washer )

9. LAUNDRY ROOM

9.1 DRYING YARD

9.2 WASHING LINES

10. GARDEN SERVICES  

10.1 WASTE REMOVAL ( BCC MUNICIPALITY )

10.2 Maintenance of Gardens

10.3 Metal waste Drum / Garden Rubble

11.Facilities For Physical Challenged ( please comply with disabilities buildings Regulations )

11.1 Ablotion Block

11.2 Ramps for entry in Buildings

11.3 Motor & Wheelchairs Packing Bays.

ANNEXURE F: DRAFT LEASE AGREEMENT

AGREEMENT OF LEASE

WALTER SISULU UNIVERSITY

(a higher education institution established in terms of the Higher Education Act No. 101 of 1997)

whose address is the following:

Nelson Mandela Drive

Mthatha

duly represented by ..........................

In his capacity as the Vice Chancellor and Principal

ID No.....................

(The Lessee)

made and entered into by and between

and

............................(name of the lessee)...................................................................

(A private company established and registered in terms of the Companies Act no.61 of 1973 with registration Number ............................................)

whose address is the following:

........................................................

duly represented by

.....................

ID No.: ....................

(The Lessor)

1.            INTERPRETATION

In this Agreement, unless a contrary intention clearly appears –


1.1
unless the context clearly indicates a contrary intention an expression which 


denotes - 

1.1.1 a natural person includes an artificial person and vice versa;

1.1.2 the singular shall include the plural and vice versa;

1.1.3 any one gender shall include the other 

1.2 the following expressions shall bear the following meanings and related expressions bear corresponding meanings :–

1.2.1 “Agreement”

means the Agreement of Lease entered into between the 


Lessor and the Lessee, together with all appendices 



hereto and any agreed amendments thereto and “Lease” 


shall have the same meaning;

1.2.2 “the Lessor”

means............................., with registration number ..................and represented herein by ...........who is duly authorised thereto;

1.2.3 “the Lessee”
means  Walter Sisulu University and represented herein by ................in his capacity as Vice Chancellor and Principal and duly authorised thereto;

1.2.4 “the Parties”

means the Parties to this Agreement of Lease;

1.2.5 “the Premises”
means (where the property is situated)
1.2.6  “the Property” 
means ( physical address where property is situated)       

1.2.7 “Signature Date” 
means the date of signature of this agreement by the last 


party signing

“Students”             means individuals that are currently registered with the         Lessee for purposes of obtaining a tertiary academic qualification and who shall be occupying the Premises during the duration of this Lease;

1.3 If any provision in a definition or introduction clause is a substantive provision conferring rights or imposing obligations on any Party, notwithstanding that it is only in the definition or introduction clause, effect shall be given to it as if it were a substantive provision in the body of the Agreement;

1.4 Words and expressions defined in this Agreement shall bear the same meanings in appendices to this Agreement which do not themselves contain their own definitions;

1.5 When any period is prescribed in this Agreement, that period shall be reckoned exclusively of the first day and inclusively of the last day unless the last day is not a Business Day, in which case the last day shall be the next succeeding Business Day;

1.6 Where figures are referred to in numerals and in words, if there is a conflict  between the two, the words shall prevail;

1.7 This Agreement shall be governed by and construed and interpreted in accordance with the law of the Republic of South Africa;

1.8 The clause headings in this Agreement have been inserted for convenience only  and shall not be taken into account in its interpretation;

1.9 Each of the provisions contained in this Agreement and in each clause and sub-clause hereof shall be construed as independent of every other such provision to the effect that, if any provisions of this Agreement shall be determined to be illegal, invalid and/or unenforceable, then such determination shall not effect any other provisions of this Agreement all of which shall remain in full force and effect.

2 LETTIND AND HIRING

The Lessor lets and the Lessee hires the property and the furniture on terms of this                lease. This is a single and individual lease. 

The Lessor gives a full warranty that the leased Premises are suitable for the Lessees’ 
purposes. Subject to the terms and conditions of this Lease, the Lessor shall be obliged to effect any repairs, renovations or 
improvements to the leased Premises to 
render them suitable for the purpose of the ease and to conform with the requirements 
of any local or other authority as related to the use of the premises.

3 DURATION 

This lease shall come into operation on .......... and shall subsist for 3 years, being terminable on one month’s notice in writing from either party to the other.

4 RENTAL

4.1 The rental payable by the Lessee to the Lessor during the duration of this Lease shall be R...RAND per Student per month for a period of 11 months per annum (Feb – Dec).

4.2 The Parties agree that the Lessee’s minimum monthly rental obligation shall be the equivalent to the number of students allocated accommodation in the premises. 

4.3 The monthly rental payable by the Lessee shall escalate at a rate of  6.5%  per annum from (date and month) 201..... and thereafter on the 1st (FIRST) of (month) for each consecutive year for the duration of the Lease.

4.4 A schedule setting out the rental and escalation for the next and consecutive years shall be submitted to the Lessee within the month of ……… in the first year.

4.5 The Lessee shall pay the rent monthly in advance on or before the first day of every month, but not later than the seventh day of every month;

4.6 All amounts payable by the Lessee to the Lessor in terms of this Lease shall be paid directly into the Lessor’s bank account:



Account name:





Bank:







Branch code:








Account number:



4.7 No payment of a deposit will be required for the Lessee other than the first month’s rental paid in advance.

5               ADDITIONAL CHARGES

In addition to the rental payable in terms of clause 4 hereof, the Lessee shall pay an amount of R.50 per Student per month to make provision for water and R100 for electricity supplied to the property. 

5      USE OF PREMISES

5.1 The Premises are let to the Lessee for the purposes of accommodating of students of the Lessee.

5.2 The Lessor will ensure that the accommodation is prepared to a high standard and make the following commitments:

The Lessor’s commitment to the quality of the accommodation:


Bedrooms:
· All surfaces will be free from dirt and dust

· Carpets will be freshly vacuumed and free of significant stains

· Where provided, notice boards will be clean and well presented

· Mattresses will be clean and in good condition

· Curtains will be clean and in good condition

· All soft furnishing will be in good condition and free of tears

· The door lock will be secure and fully functional

Bathrooms:
· Taps, showers and toilets will be in good working order, plugs will be provided in sinks

· Mastic sealing will be in good condition and free from mould

· Tiles will be secure and grouting will be clean

· Where shower curtains are used it will be clean and free from mould

· The floor will be clean and in good condition

Kitchen:
· All kitchen equipment will be fully working, eg, stoves

· Freezers will be recently defrosted

· Fridges and freezers will be empty and at operating temperature

· All cupboards will be empty and clean

· All surfaces will be empty and clean

· The floor will be clean and in good condition

Fire safety:

· Accommodation will be equipped with automated fire detection and alarm equipment

· Each room and corridor has its means of escape displayed

· Escape routes, especially staircases which act as a chimney will be kept clear of flammable material such as paper, cardboard boxes etc.

Other:

· Corridors and stairwells will be clear

· Floor will be clean and in good condition

· Carpets will be vacuumed and free of significant stains

· All windows will be clean inside and out

· Entrance door locks will be secure and fully functional

· Suitable lighting will be provided in all rooms and externally around the grounds

· All communal lights will be fully functional

6.4
The furniture will remain the property of the Lessor and the Lessee shall ensure that the furniture is at all times being kept in a good condition. The Lessee agrees to, at its own cost, repair any damaged furniture and to pay for the replacement cost of any furniture that are removed from the premises without the Lessor’s consent, provided that such damages and losses are a result of the conduct by the Students or any persons authorised by the Students.

6.5
A complete inventory will be compiled by the Lessor of all furniture issued to the Lessee which shall be inspected by the Lessee within 14 (FOURTEEN) days of delivery. The Lessee shall sign the inventory as acknowledgement of receipt of the furniture and as confirmation of the receipt thereof in good order. Should the Lessee not be satisfied with the condition of the furniture, it shall notify the Lessee in writing within the 14 (FOURTEEN) day period as set out herein.

6.6
The Lessor shall be permitted at all reasonable times to inspect the premises in order to confirm the count and condition of the furniture as per the inventory. All confirmatory inventories shall be signed by the parties. 

6.7
The Lessor shall not be liable for any loss of or damages to any personal items and belongings of the Students, unless the Lessee can prove negligence by the Lessor.

6.8
The Lessor would not provide any meals to the Lessee or its students.

6.9
The Lessor would not provide any linen or towels to the Lessee or its students.

6 ELECTRICITY CHARGES PAYABLE BY THE LESSEE

6.1 The Lessor has installed pre-paid electricity meters to every room/unit on the Premises. The Lessor shall assist the Lessee in the purchasing and capturing of the pre-paid electricity vouchers. 

6.2 The Lessee undertakes to ensure that the pre-paid electricity meters shall not be damaged by or tampered with by any person and shall be liable for any costs as a result of damage and tampering of the pre-paid meters. 

8.
RATES AND TAXES


The Lessor shall be liable to the Local Authority or any other body concerned for the payment of rates and taxes and any other levies, including but not limited to sewerage and refuse removal charges, which might apply to the property.

9.
INSURANCE
9.1
The Lessor shall enter into comprehensive insurance policies in respect of the Premises and all buildings erected on the Property and shall be liable to pay all premiums thereto.

9.2
It is specifically recorded that the insurance obligation of the Lessor contained in 9.1 shall not extend to assets of the Lessee nor the personal effects or other assets of any of the Students contained on the premises.

9.3
The Lessee shall not keep or do in or about the Premises anything which is liable to increase any of the risks against which the Premises is insured for the time being to the extent that such insurance is rendered void or voidable or the premiums of such insurance are, or become liable to be, increased. Notwithstanding the provisions of 9.1, the Lessee shall be liable for any increase in premium occasioned by its breach of this clause 9.3, provided that the Lessor shall specifically indicate to the Lessee in what respect the Lessee has contributed to an increase in premiums.

9.4
For the purposes of the above provisions, the Lessee shall be entitled to assume that the Premises is at all material times insured against such risks, on such terms, for such amounts, and at such premiums as are for the time being usual in respect of similar locations.

7 RENOVATIONS, ALTERATIONS AND ADDITIONS BY LESSOR

10.1

The Lessor proposes to renovate, upgrade, secure and furnish the Premises as 
per the Proposal (hereinafter referred to as the “improvements”) and the 
proposed completion date for such improvements is 
envisaged as no later than 
...........................(date).

10.2
The Lessor shall endeavour to prevent any delay in the completion of the proposed improvements, but gives no guarantee that the completion date might not be delayed by any unforeseen circumstances. Should such delay be unreasonable, the Lessor would be liable for damages and discomfort.

10.3
The Lessee shall ensure that alternative accommodation a similar standard is provided for Students whose rooms/units need to be renovated, upgraded, secured or furnished.

10.4
The Lessor shall be liable for any loss of or damages to any personal items and belongings of the Students during the period of making the improvements, provided the Lessee can prove that the damage or loss are as a result of negligence on the part of the Lessor.

10.5

The proposed improvements will include the upgrading and renovating of 
rooms/units, face of the building and entrance, securing the property and the 
establishment of recreational facilities.

10.6

Any other furniture provided by the Lessor other than those listed in clause 6.2 

above will be provided on the same terms and conditions as set out in clauses 

6.3 to 6.6 above.

8 MAINTENANCE AND REPAIRS

11.1
The Lessor shall at its own expense and without recourse to the Lessee:


11.1.1
throughout the Lease maintain in good order and condition the exterior and interior of Premises and all parts thereof, including (without limitation to the generality of this obligation); by undertaking the following reactive repairs:

· Plumbing – repairs to the common water supply, i.e. from the mains to individual flat stopcocks, together with drainage from common stacks to the main sewer;

· Drainage - Routine clearance and de-scaling of roof and balcony drains and clearance of blockages on a reactive basis;

· Windows and carpentry – general repairs to external windows abd doors and replacement of same as necessary;

· Balcony and roof repairs – repair balcony and roof felt and replacement of broken slabs;
· Water penetration – remedial repairs where penetration has occurred;
· Mentalwork – general repairs to common doors, door closers, balustrades and privacy screens;
· Glazing – replacement of defective and broken double-glazed, sealed units to flats eg cracks in external glazing, defective vacuum seals;
· Fire equipment – testing of all fire equipment at least twice a year, repair and replacement of same , as necessary;
· Lightning conductors – inspection and repair of any defects;
· Lighting – immediate replacement especially of common light bulbs;
· Security – repair or replacement of defective equipment;
· Electrical – repairs to electrical services and equipment; and
· Ventilation – repair and replacement of ventilation fans (if, any), window vents and cleaning of ventilation extractors

in the premises subject to 11.1.2 and 11.4 below;


11.2

Should the Lessor fail to carry out any of its obligations with regard to any 
maintenance or repair as set out in 11.1 above, the Lessee shall be entitled, without prejudice to any of its other rights or remedies, to effect the required item of maintenance or repair and to recover the cost thereof from the Lessor 
on demand;

11.3

The Lessor shall be responsible for the maintenance of the exterior of the premises including parking and grounds in a tidy, aesthetic and practical manner. Gardens will be maintained in a manner to give some screening for occupants while in their rooms, while minimising the opportunities for the concealment of intruders. In addition the Lessor shall be responsible for structural repairs and any latent and patent structural defects, subject to 11.4 below;

11.4

The Lessor shall not carry the expense of repairs to damages to the interior and exterior of the Premises, where such damages were caused by the conduct of the Lessee and/or the Students, irrespective whether such damages were caused intentionally or negligently. The Lessor undertakes to repair such damages at its own cost with the approval of the university and will submit a quotation to the Lessee for the cost of repairs to be made. Should the Lessee not reject or refuse such quotation within a period of 7 (SEVEN) days of receipt thereof, the Lessor shall proceed with the repairs and recover the costs from the Lessee by submitting an invoice in terms of the quotation and claiming payment thereof. The Lessee agrees to accept such invoice and undertakes to effect payment of the invoice within 14(FOURTEEN) days of receipt thereof, without any query or delay.
12
LESSOR’S RIGHTS OF ENTRY

12.1 The Lessor’s representatives, agents, servants and contractors may at all reasonable times, without thereby giving rise to any claim or right of action on the part of the Lessee:

12.1.1
enter the premises in order to inspect it, to carry out any necessary repairs, replacements or other works, or to perform any other lawful function in the bona fide interests of the Lessor; or

12.1.2
carry out elsewhere on the property any necessary repairs, replacements or other works, but the Lessor shall ensure that this right is exercised with due regard for, and a minimum of interference with, the beneficial enjoyment of the premises and the property by those in occupation thereof.

12.2 In an attempt to minimize disruption to the Students the Lessor undertakes to, as far as possible, effect repairs and maintenance during the one month period of every year (December or January or winter) that the Lessee does not rent the property.

13
ALTERATIONS, ADDITIONS AND IMPROVEMENTS BY LESSEE

13.1
The Lessee shall not make any alteration or additions to the premises without the Lessor’s prior written consent, but the Lessor shall not withhold its consent unreasonably to any such alteration or addition which is of a minor nature and not structural.

13.2
If the Lessee does alter, add to or improve the premises in any way, whether in breach of clause 13.1 or not, and if so required in writing by the Lessor, the Lessee shall, unless otherwise agreed between the parties in writing, restore the premises on termination of this lease to its condition as it was prior to such alteration, addition or improvement having been made. The Lessor’s requirement in this regard may be communicated to the Lessee at any time, but not later than the day after the Lessee has delivered up the premises pursuant to termination of this lease and this shall not be construed as excluding any other or further remedy which the Lessor may have in consequence of a breach by the Lessee of clause 
13.1.

13.3
Save for any improvement which is removed from the premises as required by the Lessor in terms of clause 13.2, all improvements made on and to the premises shall belong to the Lessor and may not be removed from the premises at any time. The Lessee shall not, whatever the circumstances, have any claim against the Lessor for compensation for any improvement or repair to the premises, nor shall the Lessee have a right of retention in respect of any improvements.

13.4
Upon the expiration, earlier termination or cancellation of this agreement, the Lessee shall return the premises to the Lessor in good order and condition, fair  wear and tear excepted.

14
CLEANING AND FUMIGATION

14.1
The Lessor undertakes to perform cleaning duties of the common areas on the premises and collect refuse from the units and distribute replacement sacks and bags on a daily basis.

14.2  The Lessor undertakes to perform an intensive overall cleaning operation at the Premises bi-annually. 

14.3
The Lessor undertakes to perform a fumigation operation at the Premises 4 (FOUR)  times a year.

14.4
Appropriate cleaning and fumigation periods would be agreed upon between the 
Parties and the Lessee will ensure that the Lessor will be given access to all 
rooms/units on the Premises during these operations.

14.5
The Lessee shall inform the Students of these cleaning and fumigation periods and will ensure that all Students secure their own personal items and belongings. The Lessor shall not be liable for the loss of or damage to any personal items and belongings of the Students or the Lessee during the cleaning and fumigation operations.

15
SIGNAGE

15.1
The Lessee shall be entitled and limited to exhibit on the Property a display/signboard 
exhibiting the name of the Lessee’s institution.

15.2
The Lessor shall be entitled to exhibit on the Property any advertisements, 

signboards, fascias or placards and may exhibit such by means of electric 

signs or in writing or printing.

16

SECURITY


The Lessor shall appoint the services of a 24 hour shift security guard to guard the Premises, should the Lessor be negligent in the rendering of services he will be liable for any damages to the belongings of the students during guarded periods nor at all times, unless it is proven that the security guards’ action or conduct did not lead to loss or damage of the student’s personal items or belongings.

17
CESSION AND SUBLETTING

17.1
The Lessee shall not be entitled, except with the prior written consent of the Lessor, which in the case of subletting shall not be unreasonably withheld, to


17.1.1
cede, assign, transfer, alienate or otherwise dispose of its rights or obligations under this Lease;


17.1.2
sublet or give “possession” of the premises or any portion thereof to any other person.

17.2
The Lessee shall furthermore not be permitted to:


17.2.1
sublet or give up possession of all or any of the Lessor’s equipment or furniture;


17.2.2
remove or allow to be removed from the Premises all or any of the Lessor’s equipment or furniture.


18 
SUNDRY DUTIES OF THE LESSEE


The Lessee shall:

18.1
remain responsible for the discipline of the Students accommodated and will remain 
financially responsible for any damages caused by any of the students utilizing the 
accommodation facilities which include damage to the Premises and its content as 
well as any movables owned by the Lessor, provided that the Lessee and/or Students 
are found to be liable. The Lessee will keep the premises clean and tidy; not use the 
premises or allow them to be used, in whole or in part, for any purpose other than 
set 
out in clause 6. For purposes of this clause the reference to ‘Students’ shall include 
reference to their associates, guests and other invitees of the students or of their 
associates.

18.2
not bring on the premises any article which, by reason of its weight or other 
characteristics, is liable to cause damage to the premises;

18.3
not contravene any of the conditions of title of the Property or any of the laws or 
regulations affecting owners, tenants or occupiers of the Property or the Premises;

18.4
not leave refuse or allow it to accumulate in or about the Premises except in the refuse 
bins provided;

18.5
refrain from interfering with the electrical, plumbing or gas installations or systems 
serving the premises;

18.6
take all reasonable measures to prevent blockages and obstructions from occurring in the drains, sewerage pipes and water pipes serving the premises;

18.7
not erect any radio or television aerial on the roof or exterior walls without the Lessor’s prior written consent, which consent shall not be unreasonably withheld;

18.8
The Lessee shall not leave the Premises unoccupied for any period of time longer than a month and shall, in the event of the Premises not being fully occupied, inform the Lessor so that the Lessor can ensure all necessary steps are taken to avoid vandalizing of the premises; and

18.9
keep the Premises and all parts thereof clean, tidy, and habitable and shall not do or display anything which causes the Premises to appear unsightly.

19
DAMAGE OR DESTRUCTION OF PREMISES

19.1
The Lessor or the Lessee shall be entitled to cancel this Lease if:

19.1.1 the leased Premises are destroyed or are damaged to such an extent as to be 
rendered substantially untenantable; or

19.1.2  there is damage to the building but it is not rendered substantially untenantable, but the leased Premises have been rendered substantially untenantable because of absence of access to or supply of any necessary service or amenity to the leased Premises; or

19.1.3 there is damage to the building or parts thereof and the Lessor determines to put an end to this lease in order to reconstruct or to renovate the building which includes or affects the leased Premises.

19.2 
For the purpose of 20.1.1 and 20.1.2 the leased Premises shall be considered to have been rendered substantially untenantable if in the circumstances:

19.2.1 
the Lessor would not reasonably be able to reinstate the leased Premises or the said access services or amenities to the leased Premises within a period of 3 (THREE) months from the date of the occurrence giving rise to the destruction of or the damage to the building or the leased Premises; or

19.2.2 if the reasonable cost of reinstating the leased Premises or of restoring the said 
access, services or amenities to the leased Premises is greater than an amount equal to the product of 12 (TWELVE) times the monthly rental then payable by the Lessee in terms of this lease.

19.3 
Any cancellation under 20.1 shall be by notice given by either party to the other within 30 (THIRTY) days of the taking place of the events referred to therein giving rise to the cancellation provided that in the case of notice given in terms of 20.1.1 and 20.1.2 such notice shall be deemed to be effective as from the date on which the damage or destruction, as the case may be, took place and in the case of notice given in terms of 20.1.3 such notice shall be deemed to be effective on the last day of the calendar month following the month in which such notice is given.

19.4.1 If there is damage to the leased premises or to the building so as to affect the enjoyment of the leased premises but not to such an extent as to entitle either party to cancel

19.4.2 neither party exercises its rights to cancel under 12.1 when entitled to do so, then the Lessee shall be entitled to a remission of rental for the period during which and to the extent of which it is deprived of beneficial occupation and 
enjoyment of the leased premises, and the Lessor shall be obligated to undertake as expeditiously as possible the reinstatement of the leased premises or the restoration of the access or service to the leased premises as the case maybe.

19.5 
If there is a dispute as to:

19.5.1 whether the leased premises have been rendered substantially untenantable; or

19.5.2
the amount of the remission of rental and/or the extent to which the Lessee is deprived of beneficial occupation and enjoyment of the leased premises; the decision of independent architects appointed jointly by the Lessor and Lessee, who will act as experts and not arbitrators and who shall determine the liability for their charges which shall be paid accordingly, shall be final and binding upon the parties.

20
RULES


The Lessee shall at all material times comply with such reasonable rules and regulations as are laid down in writing from time to time by or on behalf of the Lessor for observance by the Lessee and other occupiers of the Property and their invitees for the proper and efficient control of tenants on the Property and their servants and the general management of both the Premises and Property.

21
SALE OF PREMISES


The validity of this Lease shall not in any way be affected by the transfer of the 
Property from the Lessor pursuant to a sale thereof. It shall accordingly, upon registration of transfer of the Property into the name of the purchaser, remain of full force and effect, save that the purchaser shall be substituted as Lessor and acquire all rights and be liable to fulfill all the obligations which the Lessor, as Lessor enjoyed against or was liable to fulfill in favour of the Lessee in terms of this Lease.

22
BREACH OF CONTRACT

22.1
Subject to the provisions of clause 3, should any party (“the defaulting party”) commit a breach of any of the provisions of this agreement, then the other party (“the aggrieved party”) may give the defaulting party 14 (FOURTEEN) days written notice or such longer period as may reasonably be required in the circumstances, to remedy the breach. 

22.2
If the defaulting party fails to comply with such notice, the aggrieved party shall be entitled to cancel this agreement against the defaulting party or to claim immediate payment and/or specific performance by the defaulting party of all the defaulting party’s obligations whether or not the due date of payment and/or performance shall have arrived in either event without prejudice to the aggrieved party’s rights to claim damages. 

22.3
The aforegoing is without prejudice to such other rights as the aggrieved party may have at law; provided always that, notwithstanding anything to the contrary contained in this agreement, the aggrieved party shall not be entitled to cancel this agreement for any breach by the defaulting party unless such breach is a material breach going to the root of this agreement and is incapable of being remedied by payment in money, or if it is capable of being remedied by payment in money, the defaulting party fails to pay the amount concerned within 14 (FOURTEEN) days after such amount has been finally determined.

23
ARBITRATION

23.1
Save where otherwise provided in this agreement, should any dispute arise between the Parties in connection with
23.1.1 the formation of existence of;

23.1.2 the implementation of

23.1.3 the interpretation or application of the provisions of

23.1.4 the Parties’ respective rights and obligations in terms of or arising out of this 
agreement or the breach of;

23.1.5 the validity, enforceability, rectification, or cancellation, whether in whole or  in part of;

23.1.6 any documents furnished by the Parties pursuant to the provisions of, this  Agreement or which relates in any way to any matter affecting the interests of the Parties in terms of this Agreement, that dispute shall unless resolved  amongst the Parties to the dispute, be referred to and be determined by arbitration in terms of this clause 24.

23.2 
Save as provided in 24.1 and 24.2 neither Party shall be entitled to institute any legal proceedings against the/any other in connection with any dispute referred to in 24.1 unless and until such dispute has been submitted to arbitration as provided for herein and such arbitration has been concluded, and then only to the extent that such legal proceedings are not otherwise prohibited in accordance with the provisions of this clause 24.

23.3 
Any Party to this Agreement may demand that a dispute be determined in terms of this clause by written notice given to the other Party.

23.4 
The arbitration shall be held

23.4.1 at ……………………

23.4.2  on the basis that the proper law of the Agreement contained in this clause and of the contract in which this clause 24 is contained shall be the law of the  Republic of South Africa;

23.4.3  with only the legal and other representatives of the parties to the dispute present thereat;


23.4.4 in terms of the Arbitration Act, No.42 of 1965 (as amended) except as 
     otherwise provided in clause 24.4 and 24.8, it being the intention that the 
      arbitration shall be held and completed as soon as possible.

23.5 
The arbitrators shall be, if the matter in dispute is principally

23.5.1 a legal matter, a practicing advocate or attorney as agreed upon and appointed  by both Parties to the Agreement;
23.5.2 an accounting matter, a practicing chartered accountant as agreed upon and 
appointed by both Parties to the Agreement;

23.5.3 any other matter, an independent person, agreed upon between the parties to 
the dispute.

23.6 
Should the parties to the dispute fail to agree whether the dispute is principally a 
legal, accounting or other matter within 7 (SEVEN) days after arbitration was 
demanded, the matter shall be deemed to be a legal matter.

23.7  Should the Parties fail to agree on an arbitrator within 14 (FOURTEEN) days after giving of notice in terms of 24.1, the arbitrator shall be appointed at the request of either Party to the dispute by the Chairman for the time being of the………….. Bar Association according to the provisions of 24.4.

23.8
The arbitrator shall have the power to fix all procedural rules for the holding of the arbitration including discretionary powers to make orders as to any matters which he may consider proper in the circumstances of the case with regard to submissions, pleadings, discovery, inspection of documents, examination of witnesses and any other matter relating to the conduct of the arbitration. The arbitrator may receive and act on all such evidence, whether oral or written, strictly admissible or not, as he in his discretion may deem fit. Unless the arbitrator otherwise expressly directs, the arbitration shall be conducted according to the procedures laid down by the Uniform Rules of the High Court of South Africa as amended and adapted by any special rules or practices applicable in the Eastern Cape Division of the High Court of South 
Africa.

23.9 
The award of the arbitrator shall be final and binding upon all the Parties to the 
dispute (who hereby agree to carry out the award). The Parties herby exclude all 
rights of appeal which might otherwise be conferred on them by law.

23.10 
The arbitrator’s award may be made an order of any court of competent jurisdiction 
including, for the avoidance of doubt, any court which is authorized to make such an 
order by virtue of any treaty or legislation relating to the reciprocal enforcement of 
foreign arbitral award or judgments.

23.11 
The Parties hereby consent to the non-exclusive jurisdiction of the High Court of 
South Africa (Eastern Cape Division) in respect of the proceedings referred to in 24.1 
and 24.10.

23.12 
The Parties agree to keep the arbitration including the subject-matter of the arbitration 
and the evidence heard during the arbitration confidential and not to disclose the same 
to anyone except for the purposes of the arbitration proceedings in terms of this 
clause, and review thereof and obtaining an order in terms of 24.10.

23.13 
The provisions of this clause:

23.13.1 Constitute an irrevocable consent by the Parties to any proceedings in terms hereof and no party shall be entitled to withdraw there from or claim at any such proceedings that it is not bound by such provisions;

23.13.2 
Constitute a separate agreement, severable from the rest of this Agreement and shall remain in effect despite determination of or invalidity for any reason of this Agreement.

24
MISCELLANEOUS

24.1 
Whole agreement
This agreement (and annexures or appendices, if any) constitute the entire agreement between the Parties as to the subject-matter hereof and no agreement, representations or warranties between the Parties other than those set out therein are binding on the Parties.

24.2 
Variation

No addition to or variation, consensual cancellation or novation of this Agreement and no waiver of any right arising from this Agreement or its breach or termination shall be of any force or effect unless reduced to writing and signed by all the Parties or their duly authorized representatives.

24.3 
Relaxation

No latitude, extension of time or other indulgence which may be given or allowed by any Party to any other Party in respect of the performance of any obligation hereunder or enforcement of any right arising from this Agreement and no single or partial exercise of any right by any Party shall under any circumstances by construed to be an implied consent by such Party or operate as a waiver or a novation of, or otherwise affect any of that Party’s rights in terms of or arising from this agreement or stop such Party from enforcing, at any time and without notice, strict and punctual compliance with each and every provision or terms hereof.

24.4 
Assignment

          
The Lessee shall not be entitled to assign this Agreement nor all or any of its rights 



24.5
Warranty of Authority
Each Party warrants to the other Party that it has power, authority and legal right to sign and perform this Agreement and that this Agreement has been duly authorized by all necessary actions of its directors and constitutes valid and binding obligations on it in accordance with the terms of this Agreement.



24.6
Severability

The agreement and undertakings of Parties contained in this Agreement shall each be construed as an agreement and independent of any other provision of this Agreement. The Parties hereby expressly agree that it is not the intention of any Party to violate any public policy, statutory or common law, and that if any sentence, paragraph, clause or combination of the same is in violation of any other law of the Republic of South Africa, such sentence, paragraph, clause or combination of the same alone shall be void in the jurisdiction where it is unlawful, and the remainder of such a clause and this Agreement shall remain binding upon the Parties hereto. The Parties further acknowledge that it is their intention that the provisions of this Agreement be binding only to the extent that they may be lawful under existing applicable law of the Republic of South Africa, and in the event that any provision hereof is determined to be overly broad or unenforceable, the parties hereto agree to the modification of such provisions to the minimum extent required to make them valid and enforceable.



24.8 
Costs
The Lessee and Lessor will pay the relevant stamp duty on this lease in equal shares.

25
NOTICES

25.1
The Parties choose as their domicilia citandi et executandi (“domicilium address”) for all purposes arising from or pursuant to this agreement 

25.2
Any Party shall be entitled from time to time, by written notice to the other(s), to vary its domicilium address to any other address within the Republic of South Africa which is not a post office box or poste restante.

25.3
All notices given in terms of this agreement shall be in writing and any notice given by any party to another (“the addressee”) which

25.3.1
is delivered by hand or transmitted by telefacsimile shall be deemed to have       been received by the addressee on the first business day after the date of 
delivery or transmission, as the case may be; and

25.3.2 if posted by prepaid registered post from an address within the Republic of South Africa to the addressee at its domicilium address for the time being shall be deemed to have been received by the addressee on the 14 (FOURTEENTH) business day after the date of such posting.

25.4 
Notwithstanding anything to the contrary contained or implied in this agreement, a written notice or communication actually received by one of the parties from another, including by way of facsimile transmission, shall be adequate written notice or communication to such party.

ANNEXURE G:
General Conditions of Tender

1. Definitions 1. The following terms shall be interpreted as indicated:

1.1 “Closing time” means the date and hour specified in the bidding

documents for the receipt of bids.

1.2 “Contract” means the written agreement entered into between the

purchaser and the supplier, as recorded in the contract form signed by the parties, including all attachments and appendices thereto and all documents incorporated by reference therein.

1.3 “Contract price” means the price payable to the supplier under the

contract for the full and proper performance of his contractual obligations.

1.4 “Corrupt practice” means the offering, giving, receiving, or soliciting

of any thing of value to influence the action of a public official in the

procurement process or in contract execution.

1.5 "Countervailing duties" are imposed in cases where an enterprise

abroad is subsidized by its government and encouraged to market its products internationally.

1.6 “Country of origin” means the place where the goods were mined,

grown or produced or from which the services are supplied. Goods are produced when, through manufacturing, processing or substantial and major assembly of components, a commercially recognized new product results that is substantially different in basic characteristics or in purpose or utility from its components.

1.7 “Day” means calendar day.

1.8 “Delivery” means delivery in compliance of the conditions of the contract or order.

1.9 “Delivery ex stock” means immediate delivery directly from stock actually on hand.

1.10 “Delivery into consignees store or to his site” means delivered and unloaded in the specified store or depot or on the specified site in compliance with the conditions of the contract or order, the supplier bearing all risks and charges involved until the supplies are so delivered and a valid receipt is obtained.

1.11 "Dumping" occurs when a private enterprise abroad market its goods on own initiative in the RSA at lower prices than that of the country of origin and which have the potential to harm the local industries in the RSA.

1.12 ”Force majeure” means an event beyond the control of the supplier and not involving the supplier’s fault or negligence and not foreseeable.

Such events may include, but is not restricted to, acts of the purchaser in its

sovereign capacity, wars or revolutions, fires, floods, epidemics, quarantine

restrictions and freight embargoes.

1.13 “Fraudulent practice” means a misrepresentation of facts in order to influence a procurement process or the execution of a contract to the detriment of any bidder, Walter Sisulu University – Invitation to bid, and includes collusive practice among bidders (prior to or after bid

submission) designed to establish bid prices at artificial non-competitive levels and to deprive the bidder of the benefits of free and open competition.

1.14 “GCC” means the General Conditions of Contract.

1.15 “Goods” means all of the equipment, machinery, and/or other materials that the supplier is required to supply to the purchaser under the contract.

1.16 “Imported content” means that portion of the bidding price represented by the cost of components, parts or materials which have been or are still to be imported (whether by the supplier or his sub-Service Providers) and which costs are inclusive of the costs abroad, plus freight and other direct importation costs such as landing costs, dock dues, import duty, sales duty or other similar tax or duty at the South African place of entry as well as transportation and handling charges to the factory in the Republic where the supplies covered by the bid will be manufactured.

1.17 “Local content” means that portion of the bidding price which is not

included in the imported content provided that local manufacture does take place.

1.18 “Manufacture” means the production of products in a factory using

labour, materials, components and machinery and includes other

related value-adding activities.

1.19 “Order” means an official written order issued for the supply of goods or works or the rendering of a service.

1.20 “Project site,” where applicable, means the place indicated in bidding documents.

1.21 “Purchaser” means the organization purchasing the goods.

1.22 “Republic” means the Republic of South Africa.

1.23 “SCC” means the Special Conditions of Contract.

1.24 “Services” means those functional services ancillary to the supply of

the goods, such as transportation and any other incidental services,

such as installation, commissioning, provision of technical assistance, training, catering, gardening, security, maintenance and other such obligations of the supplier covered under the contract.

1.25 “Written” or “in writing” means handwritten in ink or any form of

electronic or mechanical writing.

1.26 “WSU” means the University of Walter Sisulu.

2. Application

 2.1 These general conditions are applicable to all bids, contracts and orders including bids for functional and professional services, sales, hiring, letting and the granting or acquiring of rights, but excluding

immovable property, unless otherwise indicated in the bidding documents.

2.2 Where applicable, special conditions of contract are also laid down to cover specific supplies, services or works.

2.3 Where such special conditions of contract are in conflict with these

general conditions, the special conditions shall apply. 

3. General

 3.1 Unless otherwise indicated in the bidding documents, the purchaser shall not be liable for any expense incurred in the preparation and

submission of a bid. Where applicable a non-refundable fee for

documents may be charged.

4. Standards 

4.1 The goods supplied shall conform to the standards mentioned in the bidding documents and ToR.

5. Patent rights 

5.1 The supplier shall indemnify the purchaser against all third-party claims of infringement of patent, trademark, or industrial design rights arising from use of the goods or any part thereof by the purchaser.

6. Inspections ,tests and analyses 

6.1 All pre-bidding testing will be for the account of the bidder.
6.2 If it is a bid condition that supplies to be produced or services to be rendered should at any stage during production or execution or on completion be subject to inspection, the premises of the bidder or Service Provider shall be open, at all reasonable hours, for inspection by a representative of the University or an organization acting on behalf of the University.

6.3 If there are no inspection requirements indicated in the bidding documents and no mention is made in the contract, but during the contract period it is decided that inspections shall be carried out, the purchaser shall itself make the necessary arrangements, including payment arrangements with the testing authority concerned.

6.4 If the inspections, tests and analyses referred to in clauses 6.2 and 6.3 show the supplies to be in accordance with the contract requirements, the cost of the inspections, tests and analyses shall be defrayed by the purchaser.

6.5 Where the supplies or services referred to in clauses 6.2 and 6.3 do not comply with the contract requirements, irrespective of whether such supplies or services are accepted or not, the cost in connection with these inspections, tests or analyses shall be defrayed by the supplier.

6.6 Supplies and services which are referred to in clauses 6.2 and 6.3 and which do not comply with the contract requirements may be rejected.

6.7 Any contract supplies may on or after delivery be inspected, tested or analyzed and may be rejected if found not to comply with the

requirements of the contract. Such rejected supplies shall be held at the cost and risk of the supplier who shall, when called upon, remove them immediately at his own cost and forthwith substitute them with supplies which do comply with the requirements of the contract. Failing such removal the rejected supplies shall be returned at the suppliers cost and risk. Should the supplier fail to provide the substitute supplies forthwith, the purchaser may, without giving the supplier further opportunity to substitute the rejected supplies, purchase such supplies as may be necessary at the expense of the supplier.

6.8 The provisions of clauses 6.4 to .7 shall not prejudice the right of the purchaser to cancel the contract on account of a breach of the

conditions thereof, or to act in terms of Clause 21 of GCC.

7. Packing

 7.1 The supplier shall provide such packing of the goods as is required to prevent their damage or deterioration during transit to their final

destination, as indicated in the contract. The packing shall be sufficient to withstand, without limitation, rough handling during transit and exposure to extreme temperatures, salt and precipitation during transit, and open storage. Packing, case size and weights shall take into consideration, where appropriate, the remoteness of the goods’ final destination and the absence of heavy handling facilities at all points in transit.

7.2 The packing, marking, and documentation within and outside the

packages shall comply strictly with such special requirements as shall be expressly provided for in the contract, including additional requirements, if any, specified in SCC, and in any subsequent instructions ordered by the purchaser.

8. Delivery and documents
8.1 Delivery of the goods shall be made by the supplier in accordance with the terms specified in the contract. The details of shipping and/or other documents to be furnished by the supplier are specified in SCC.

8.2 Documents to be submitted by the supplier are specified in SCC.

9. Insurance 

9.1 The goods supplied under the contract shall be fully insured in a freely convertible currency against loss or damage incidental to manufacture or acquisition, transportation, storage and delivery in the manner specified in the SCC.

10. Transportation

10.1 Should a price other than an all-inclusive delivered price be required, this shall be specified in the SCC.

11. Incidental Services 

11.1 The supplier may be required to provide any or all of the following services, including additional services, if any, specified in SCC:
(a) performance or supervision of on-site assembly and/or commissioning of the supplied goods;

(b) furnishing of tools required for assembly and/or maintenance of the supplied goods;

(c) furnishing of a detailed operations and maintenance manual for each appropriate unit of the supplied goods;

(d) performance or supervision or maintenance and/or repair of the supplied goods, for a period of time agreed by the parties,

provided that this service shall not relieve the supplier of any

warranty obligations under this contract; and

(e) training of the purchaser’s personnel, at the supplier’s plant

and/or on-site, in assembly, start-up, operation, maintenance, and/or repair

of the supplied goods.

11.2 Prices charged by the supplier for incidental services, if not included in the contract price for the goods, shall be agreed upon in advance by the parties and shall not exceed the prevailing rates charged to other parties by the supplier for similar services.

12. Spare parts 

12.1 The supplier may be required to provide any or all of the following materials, notifications, and information pertaining to spare parts manufactured or distributed by the supplier:
(a) such spare parts as the purchaser may elect to purchase from the supplier, provided that this election shall not relieve the supplier of any warranty obligations under the contract; and

(b) in the event of termination of production of the spare parts:

(i) Advance notification to the purchaser of the pending termination, in sufficient time to permit the purchaser to procure needed requirements; and

(ii) following such termination, furnishing at no cost to the purchaser,

the blueprints, drawings, and ToR of the spare parts, if

requested.

13. Warranty 

13.1 The supplier warrants that the goods supplied under the contract are new, unused, of the most recent or current models, and that they incorporate all recent improvements in design and materials unless provided otherwise in the contract.

The supplier further warrants that all goods supplied under this contract shall have no defect, arising from design, materials, or workmanship (except when the design and/or material is required by the purchaser’s ToR) or from any act or omission of the supplier, that may develop under normal use of the supplied goods in the conditions prevailing in the country of final destination.

13.2 This warranty shall remain valid for twelve (12) months after the

goods, or any portion thereof as the case may be, have been delivered to and accepted at the final destination indicated in the contract, or for eighteen (18) months after the date of shipment from the port or place of loading in the source country, whichever period concludes earlier, unless specified otherwise in SCC.

13.3 The purchaser shall promptly notify the supplier in writing of and claims arising under this warranty.

13.4 Upon receipt of such notice, the supplier shall, with reasonable speed, repair or replace the defective goods or parts thereof, without costs to the purchaser.

13.5 If the supplier, having been notified, fails to remedy the defect(s)

within a reasonable period, the purchaser may proceed to take such

remedial action as may be necessary, at the supplier’s risk and expense and without prejudice to any other rights which the purchaser may have against the supplier under the contract.

14. Payment 

14.1 The method and conditions of payment to be made to the supplier under this contract shall be specified in SCC.

14.2 The supplier shall furnish the purchaser with an invoice accompanied by a copy of the delivery note and upon fulfillment of other obligations stipulated in the contract.

14.3 Payments shall be made promptly by the purchaser, but in no case later than thirty (30) days after submission of an invoice or claim by the supplier.

14.4 Payment will be made in Rand unless otherwise stipulated in SCC.

15. Prices

15.1 Prices charged by the supplier for goods delivered and services performed under the contract shall not vary from the prices quoted by the supplier in his bid, with the exception of any price adjustments authorized in SCC or in the purchaser’s request for bid validity extension, as the case may be.

16. Contract Amendments 

16.1 No variation in or modification of the terms of the contract shall be made except by written amendment signed by the parties concerned.

17. Assignment 

17.1 The supplier shall not assign, in whole or in part, its obligations to perform under the contract, except with the purchaser’s prior written consent.

18. Subcontracts

18.1 The supplier shall notify the purchaser in writing of all subcontracts awarded under this contract if not already specified in the bid. Such notification, in the original bid or later, shall not relieve the supplier

from any liability or obligation under the contract.

19. Delays in the supplier’s performance 

19.1 Delivery of the goods and performance of services shall be made by the supplier in accordance with the time schedule prescribed by the purchaser in the contract.
19.2 If at any time during performance of the contract, the supplier or its

sub Service Provider(s) should encounter conditions impeding timely delivery of the goods and performance of services, the supplier shall promptly notify the purchaser in writing of the fact of the delay, its likely duration and its cause(s). As soon as practicable after receipt of the supplier’s notice, the purchaser shall evaluate the situation and may at his discretion extend the supplier’s time for performance, with or without the imposition of penalties, in which case the extension shall be ratified by the parties by amendment of contract.

19.3 The right is reserved to procure outside of the contract small quantities or to have minor essential services executed if an emergency arises, the supplier’s point of supply is not situated at or near the place where the supplies are required, or the supplier’s services are not readily available.

19.4 Except as provided under GCC Clause 22, a delay by the supplier in the performance of its delivery obligations shall render the supplier

liable to the imposition of penalties, pursuant to GCC Clause 20,

unless an extension of time is agreed upon pursuant to

 GCC Clause19.2 without the application of penalties.

19.5 Upon any delay beyond the delivery period in the case of a supplies contract, the purchaser shall, without canceling the contract, be entitled to purchase supplies of a similar quality and up to the same quantity in substitution of the goods not supplied in conformity with the contract and to return any goods delivered later at the supplier’s expense and risk, or to cancel the contract and buy such goods as may be required to complete the contract and without prejudice to his other rights, be entitled to claim damages from the supplier.

20. Penalties 

20.1 Subject to GCC Clause 22, if the supplier fails to deliver any or all of the goods or to perform the services within the period(s) specified in the contract, the purchaser shall, without prejudice to its other remedies under the contract, deduct from the contract price, as a penalty, a sum calculated on the delivered price of the delayed goods or unperformed services using the current prime interest rate calculated for each day of the delay until actual delivery or performance. The purchaser may also consider termination of the contract pursuant to GCC Clause 21.

21. Termination for default 

21.1 The purchaser, without prejudice to any other remedy for breach of contract, by written notice of default sent to the supplier, may terminate this contract in whole or in part:
(a) if the supplier fails to deliver any or all of the goods within

the period(s) specified in the contract, or within any extension thereof granted by the purchaser pursuant to GCC Clause 19.2;
(b) if the Supplier fails to perform any other obligation(s) under the contract; or

(c) if the supplier, in the judgment of the purchaser, has engaged in corrupt or fraudulent practices in competing for or in executing the contract.

21.2 In the event the purchaser terminates the contract in whole or in part, the purchaser may procure, upon such terms and in such manner as it deems appropriate, goods, works or services similar to those undelivered, and the supplier shall be liable to the purchaser for any excess costs for such similar goods, works or services. However, the supplier shall continue performance of the contract to the extent not terminated.

22. Anti-dumping and countervailing duties and rights

22.1 When, after the date of bid, provisional payments are required, or antidumping or countervailing duties are imposed, or the amount of a provisional payment or antidumping or countervailing right is increased in respect of any dumped or subsidized import, the University is not liable for any amount so required or imposed, or for the amount of any such increase. When, after the said date, such a provisional payment is no longer required or any such anti-dumping or countervailing right is abolished,

or where the amount of such provisional payment or any such right is reduced, any such favourable difference shall on demand be paid forthwith by the Service Provider to the University or the University may deduct such amounts from moneys (if any) which may otherwise be due to the Service Provider in regard to supplies or services which he delivered or rendered, or is to deliver or render in terms of the contract or any other contract or any other amount which may be due to him.

23. Force Majeure 

23.1 Notwithstanding the provisions of GCC Clauses 20 and 21, the
supplier shall not be liable for forfeiture of its performance security,

damages, or termination for default if and to the extent that his delay in

performance or other failure to perform his obligations under the contract is the result of an event of force majeure.

23.2 If a force majeure situation arises, the supplier shall promptly notify

the purchaser in writing of such condition and the cause thereof.

Unless otherwise directed by the purchaser in writing, the supplier

shall continue to perform its obligations under the contract as far as is reasonably practical, and shall seek all reasonable alternative means for performance not prevented by the force majeure event.

24. Termination for insolvency

24.1 The purchaser may at any time terminate the contract by giving written notice to the supplier if the supplier becomes bankrupt or otherwise insolvent. In this event, termination will be without compensation to the supplier, provided that such termination will not prejudice or affect any right of action or remedy which has accrued or will accrue thereafter to the purchaser.

25. Settlement of Disputes

25.1 If any dispute or difference of any kind whatsoever arises between the purchaser and the supplier in connection with or arising out of the contract, the parties shall make every effort to resolve amicably such dispute or difference by mutual consultation.
25.2 If, after thirty (30) days, the parties have failed to resolve their dispute or

difference by such mutual consultation, then either the purchaser or the supplier may give notice to the other party of his intention to commence with mediation. No mediation in respect of this matter may be commenced unless such notice is given to the other party.

25.3 Should it not be possible to settle a dispute by means of mediation, it may be settled in a South African court of law.

25.4 Mediation proceedings shall be conducted in accordance with the rules of procedure specified in the SCC.

25.5 Notwithstanding any reference to mediation and/or court proceedings herein,

(a) the parties shall continue to perform their respective obligations under the

contract unless they otherwise agree; and

(b) the purchaser shall pay the supplier any monies due the supplier.

25.6 Except in cases of criminal negligence or willful misconduct, and in

the case of infringement pursuant to Clause 6;
(a) the supplier shall not be liable to the purchaser, whether in

contract, tort or otherwise, for any indirect or consequential loss or

damage, loss of use, loss of production, or loss of profits or interest costs,

provided that this exclusion shall not apply to any obligation of the supplier

to pay penalties and/or damages to the purchaser; and

(b) the aggregate liability of the supplier to the purchaser, whether under the contract, in tort or otherwise, shall not exceed the total contract price,

provided that this limitation shall not apply to the cost of repairing or

replacing defective equipment.

26. Governing Language 

25.1 The contract shall be written in English. All correspondence and other documents pertaining to the contract that is exchanged by the parties shall also be written in English.

27. Applicable Law 

26.1 The contract shall be interpreted in accordance with South African laws, unless otherwise specified in SCC.
28. Notices 

28.1 Every written acceptance of a bid shall be posted to the supplier concerned by registered or certified mail and any other notice to him

shall be posted by ordinary mail to the address furnished in his bid or to the address notified later by him in writing and such posting shall be deemed to be proper service of such notice

28.2 The time mentioned in the contract documents for performing any act after such aforesaid notice has been given, shall be reckoned from the date of posting of such notice.

29. Taxes and Duties

29.1 A foreign supplier shall be entirely responsible for all taxes, stamp duties, license fees, and other such levies imposed outside the
purchaser’s country.

29.2 A local supplier shall be entirely responsible for all taxes, duties,

license fees, etc., incurred until delivery of the contracted goods to

the purchaser.

29.3 No contract shall be concluded with any bidder whose tax matters are not in order. Prior to the award of a bid the University must be in possession of a tax clearance certificate, submitted by the bidder.This certificate must be an original issued by the South African Revenue Services.

GENERAL CONDITIONS AND DEFINITIONS

NB:  BEFORE COMPLETING RELEVANT CLAIM FORMS, TENDERERS MUST

   CAREFULLY STUDY THE GENERAL CONDITIONS AND DEFINITIONS

1. GENERAL CONDITIONS

1.1 The preference point system is applicable to all tenders.

1.2 Failure on the part of a tenderer to complete and sign a claim form may be interpreted to mean that preference points are not claimed.

1.3 Walter Sisulu University reserves the right to require of a tenderer, either before a tender is adjudicated or at any time subsequently, that he/she should substantiate any claim, in any manner required by the University.

2. GENERAL DEFINITIONS

The defined works and expressions commencing with capital letters, shall have the meanings hereby assigned to them unless such meanings are inconsistent with the context of a particular tender or contract:

2.1 “Act” means the Preferential Procurement Framework Act, 2000 (Act No 5 of 2000)

2.2 “Agent” means a person mandated by another person (“the principal”) to do business for an on behalf of, or to represent in a business transaction, the principal, and thereby acquire rights for the principal against Walter Sisulu University and incur obligations binding the principal in favour of Walter Sisulu University.

2.3 “Comparative price” means the price after the factors of a non-firm price and all unconditional discounts that can be utilised have been taken into consideration.

2.4 “Consortium or Joint Venture” means an association of persons for the purpose of combining their expertise, property, capital, efforts, skill and knowledge in an activity for the execution of a contract.

2.5 “Contract” means the agreement that results from the acceptance of a tender by Walter Sisulu University.

2.6 “Disability” means, in respect of a person, a permanent impairment of a physical intellectual, or sensory function, which results in restricted, or lack of, ability to perform an activity in the manner, or within the range, considered normal for a human being.

2.7 “Firm price” is the price that is only subject to adjustments in accordance with the actual increase or decrease resulting from the change, imposition, or abolition of customs or excise duty and other duty, levy, or tax which, in terms of a law or regulation is binding on the contractor and demonstrably has an influence on the price of any supplies, or the rendering costs of any service, for the execution of the contract.

2.8 “Historically Disadvantaged Individual (HDI)” means a South African citizen –

2.8.1 who has no franchise in national elections prior to the introduction of the Constitution of the Republic of South Africa, 1983 (Act No 110 of 1983) or the Constitution of the Republic of South Africa, 1993 (Act No 200 of 1993)(“the Interim Constitution”) and/or

2.8.2 who is a female;  and/or

2.8.3 who has a disability.

Provided that a person, who obtained South African citizenship on or after the coming to effect of the Interim Constitution, is deemed not to be an HDI.

2.8.4 “Management” in relation to an enterprise or business, means an activity inclusive of control and performed on a daily basis, by any person who is a principal executive officer of the company,     by whatever name the person may be designated.

2.9 “Non firm prices” means all prices other than “firm” prices.

2.10 “Person” includes reference to a juristic person.

2.11 “Rand value” means the total estimated value of a contract in Rand denomination which is calculated at the time of tender invitations and includes all applicable taxes and excise duties.

2.12 “Small, Medium and Micro Enterprises (SMME’s)” bears the same meaning assigned to this expression in the National Small Business Act, 1996 (Act No 102 of 1996).

2.13 “Sub-contracting” means the primary contractor’s assigning or leasing or making out work to, or employing, another person to support such primary contractor in the execution of part of a project in terms of the contract.

2.14 “Tender” means a written offer or bid in a prescribed or stipulated form in response to an invitation by an organ of University for the provision of services or goods.

2.15 “Trust” means the arrangement through which the property of one person is made over or bequeathed to a trustee to administer such property for the benefit of another person.

2.16 “Trustee” means any person, including the founder of a trust, to whom property is bequeathed in order for such property to be administered for the benefit of another person.

ANNEXURE H:

Tender No: _________________________






(to be inserted by tenderer)

4.7.2. PREFERENCE POINTS CLAIM FORM 

EQUITY OWNERSHIP BY HISTORICALLY DISADVANTAGED INDIVIDUALS

1. In terms of regulation 13 of the preferential procurement regulations pertaining to the Preferential Procurement Policy Framework Act, 2000 (Act No 5 of 2000) the preference points system must include preference points of equity ownership by historically disadvantaged individuals as defined by the Act.

Equity Ownership





Points allocated

1.1 Preference points for equity ownership by historically

disadvantaged individuals who, due to the apartheid

policy that had been in place had no franchise in

national elections prior to the introduction of the

Constitution of the RSA, 1983 (Act 110 of 1983) or the

Constitution of the RSA, 1993 (Act 200 of 1993)

(“the Interim Constitution”) and/or




4
1.2 who is a female;  and/or





2

1.3 who has a disability






1

1.4 locality






         
2

1.5 Youth








1





2. The equity ownership contemplated above must be equated to the percentage of an enterprise or business owned by individuals or, in respect of a company, the percentage of a company’s shares that are owned by individuals, who are actively involved in the management of the enterprise or business and exercise control over the enterprise, commensurate with their degree of ownership at the closing date of the tender.

2.1 Where an organisation is classified as a non-governmental organisation (NGO), the ownership criterion is replaced by the percentage of HDI directors on the Board of Directors of the NGO, irrespective of whether they are executive or non-executive directors.

3. In the event that the percentage of ownership contemplated above changes after the closing date of the tender, the tenderer must notify Walter Sisulu University and such tender will not be eligible for any preference points.

4. Preference points should not be claimed in respect of individuals who are not actively involved in the management of an enterprise or business and who do not exercise control over an enterprise or business commensurate with their degree of ownership.

5. All claims made for equity ownership by an HDI will be considered according to the following criteria:

5.1 Equity within private companies will be based on the percentage of equity ownership.

5.2 Preference points will not be awarded to public companies and tertiary institutions.

5.3 The following formula will be applied to calculate the number of points for equity ownership by an HDI.

	NEP=NOP x
	EP

	
	100


Where:

NEP = Points awarded for equity ownership by an HDI

NOP = The maximum number of points awarded for equity ownership by an HDI

EP = The percentage of equity ownership by an HDI within the enterprise of business.

6. Equity claims for a Trust will only be allowed in respect of those persons who are both trustees and beneficiaries and who are actively involved in the management of the Trust.

7. Documentation to substantiate the validity of the credentials of the trustees contemplated above must be submitted.

7.1 Documentation to substantiate the validity of the credentials of the board of directors who are actively involved in the management of the NGO as contemplated in 2.1 above must be submitted.

8. A Consortium or Joint Venture may, based on the percentage of the contract value managed or executed by their HDI members, be entitled to equity ownership in respect of an HDI.

9. The points scored for equity ownership will be added to the points scored for price.

10. A person awarded a contract as a result of preference for contracting with, or providing equity ownership to an HDI, may not subcontract more than 25% of the value of the contract to a person who is not an HDI or does not qualify for such preference.

11. TENDER CLARIFICATION

11.1 Tenderers who wish to claim points in respect of Equity Ownership must complete the declaration.

11.2 Walter Sisulu University shall not be obliged to accept the lowest or any quotation, offer or proposal.

12. EQUITY OWNERSHIP CLAIMED

12.1 HDI Equity Ownership

……………% = …………..

(maximum 4 points)

12.2 Women Equity Ownership

……………% = …………..

(maximum 2 points)

12.3 Disability Equity Ownership

……………% = …………..

(maximum 1 point)

12.4 Locality



……………% = …………..

(maximum 2 point)
12.5
   Youth



………….. % = …………………

  (maximum 1 points)
ANNEXURE I: PRICING STRUCTURE
The Price per room/pm

 =   R ___________________

I/We, the undersigned (Print name/s) 




Certify that the information as furnished in this document is correct.  

SIGNATURE(S) 






DATE

ANNEXURE J:

PRE-QUALIFICATION CHECKLIST

	
	Description of Document
	Check

(Yes/No)

	1
	Was the tender received before the closing time and date ?
	

	2
	Is the tender envelope sealed ?
	

	3
	Is the tender number on outside of envelope?
	

	4
	Is the non refundable levy paid (copy of receipt attached)?
	

	5
	Does the bidder name on the tender correspond with and the receipt of the levy?
	

	6
	Has an original clearance certificate, that was valid (not older than 6 months) been included in the submission?
	

	7
	Does the name of the bidder match the name on the tax clearance certificate? If not, have acceptable supplementary documentation been provided linking the name on tax clearance certificate to that of the bidder? (In case of a joint venture that is still at an early stage of establishment the partners will be required to submit separate tax certificates per partner)
	

	8
	Is the contact information form, offer and tender declaration form sufficiently completed and signed?
	

	9
	Does the submission contain a tender submission explaining the full scope for the work tendered for in terms of the specification?
	

	10
	Has a Health and Safety Compliance Certificate included in the submission
	

	11
	Is the pricing schedule complete, which includes:

· Is it completed as required?

· Are all prices VAT inclusive?

· Is the document signed?


	


